During August 1982, the miner whom Steffans had rated below Houser
was recalled.  Houser contacted his union representative and complained
that he had been by-passed.  The representative's inquiry as to why
Houser had not been recalled was referred to Steffans.  In a memorandum
dated August 23, 1982, Steffans stated that Houser was not recalled
because during the course of his employment:  (1) he did not maintain
his equipment properly; (2) he was frequently absent from the job site
at Kirby; (3) he did not keep the Kirby facility clean; and (4) he did
not obey Sprague's orders concerning the manner in which he loaded coal.

The Secretary of Labor filed a discrimination complaint with the
Commission on Houser's behalf.  After an evidentiary hearing, the judge
found that Houser's complaints regarding the coal dust in the pit and
the steering mechanism on the front-end loader were protected by the
Mine Act.  6 FMSHRC at 1806.  The judge further concluded that Houser
was not recalled to work in part because of his protected activities.
Id. at 1809.  Turning to Northwestern's argument that it did not recall
Houser because of his overall poor job performance, the judge stated
that when an operator produces evidence that a failure to rehire is
based upon a legitimate business purpose, the burden is upon the com-
plainant to establish that he would have been rehired "but for" his
protected activity.  6 FMSHRC at 1809-10, quoting text from Wayne
Boich d.b.a. W.B. Coal Co. v. FMSHRG, 704 F.2d 275, 284 (6th Cir. 1983).
The judge found that Houser did not establish that he would have been
rehired "but for" his protected activity because Houser's job perfor-
mance was, in fact, unsatisfactory.  6 FMSHRC at 1810.

On review, Houser argues that the judge did not apply the proper
legal test to determine whether he was the victim of unlawful discrimi-
nation.  He also argues that the judge's findings of fact and the judge's
conclusions are not supported by substantial evidence.

Upon reviewing the analytical framework of the judge's decision, we
conclude that it is deficient in some respects.  Nevertheless, we have
reviewed the record as a whole carefully, and conclude that, with certain
clarifications, the judge's ultimate determination that Northwestern's
failure to recall Houser did not violate the Mine Act is supported by
substantial evidence and consistent with properly applied precedent.
See Secretary of Labor ^n behalf of Sedjgmer et aj.. v. Consolidation Goal Co.,
TTMSHRC 303, 306 (March 1986); Gravely v. Ranger Fuel" Corp., 6 FMSHRC
799 (April 1984), aff'd sub, nom. Gravely v. Ranger Fuel Corp. & FMSHRC,
765 F.2d 138 (4th Cir. 1985).

To establish a prima facie case of discrimination a complaining
miner bears the burden of production and proof to show (1) that he
engaged in protected activity, and (2) that the adverse action complained
of was motivated in any part by that activity.  Secretary on behalf of Pasula
v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-2800 (October 1980),
rev'd on other grounds~sub. nom. Consolidated Goal Co. v. Marshall, 663
F.2d 1211 (3rd Cir. 1981); Secretary on behalf of Robinette v. United
Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981).  The operator may
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